NYCLA COMMITTEE ON PROFESSIONAL ETHICS

OPINION 742

Date [ssued: Aprid 16, 2010
TOPIC

Can a lawyer ethically remain behind the scenes of a htigation and prepare pleadings and other
submissions for a pro se ltiganm without disclosing the lawyer’s participation to the court and
adverse counsel?

DIGEST

Given New York's adoption of Rule 1.2{c) and the allowance of limited scope representation, n
15 now ethically permissible for an attorney, with the mformed consent of his or her client, to
play a limited rolc and prepare pleadings and other subinissions for a pro se Htigant without
disclosing the lawyer’s participation to the tribunal and adverse counsel. Disclosure of the fact
that a pleading or submission was prepared by counscl nced only be made “where necessary.”
Disclosure 1s necessary when mandated by (1) a procedural rule, (2) a cowt rale, (3) a particular
judge™s rale, (4} a judge’s order in a specilic case, or in any other situation in which the failure w
disclose an attorney’s assistance in ghostwriting would constitute a misrepresentation or
otherwise violate a taw or an attorney’s cthical obligations. Tn cases where disclosure is
necessary. unless required by the particular rule, order or circumstance mandating disclosure. the
attorney need not reveal his or her identity and may instead indicate on the ghostwritten
document that it was “Prepared with the assistance ol counsel admitted in New York,”
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preparing plcadings and other court documents without disclosing his or her rofe or identity 10
the court or adversary.

New York's Rules of Professional Conduct (RPC) recognize that cllents might benefit
trom "}"ﬂllcd scope representation. Rule 1.2 «;tath that o lawyer “shall abide by a client's
decigions concerning the objectives of representation’” and allows the fawyver to limit the scope of
representation so long &s the limitaion is reasonable and the client gives informed consent. New
York Rules of Professtonal Conduct (RPC3 1.2(ah(c).  Sce also ABA Model Ruics of
Professional Conduct 1.2tal (¢}, Such representation 1s consistent with a fawyer’s duty 1 “seek
improvement of the law, the administration of justice and the quality of service rendered by the
legal profession.” Jona Goldschimdt, fn Defense of Ghostwriting, 29 FORDHAM, Urp. LJ. 1143
at n. 85 (2002). By limiting the scope of their representation, public interest lawyers, pro bono
attorneys and those servicing clients of limited means can increasc the number of clients they are
able to assist, See State Bar of Arizona Opinion No. 05-06 (July 2005).

believe that limited scope legal arrangements with pro se litiganls provide
substantial benefits to individual litigants. Such arrangemeims can provide equal access to justice
for pro se litigants who do not quality for or who arc without access to free fegal services but
who are nonetheless unable to afford prevailing legal fees. As President Jimmy Carter stated,
“Ninety percent of our lawyers serve ten percent of our people. We are overlawyercd and
underrepresenied.” (quoted in Deborah Rhode, Access ro Justice: Connecting Principies 1o
Practice, 17 GEO. J. LEGAL ETHICS 369, 371 (2004)). Unbundled legal services provide wn
opportunity to fill the gap between those who qualify for free legal services and those unable to
afford counscl to appear on their behalf, thereby helping to level the playing field for clients of
limited means facing & counseled adversary and an mcreasingly complex legal system. Sce Drew
A. Swank. In Defense of Rules and Roles: The Need to Curb Extreme Forms of Pro se Assistance
and Accommodation in Litigation, Note, 54 Am. U. L. Rev. 1537, 1536, Importamly.
ghostwriting allows attorneys to fulfill their professional obligation to make the sysiem of justice
available to all.!

Moreover, limited scope arrangements can promote an efficient judicial systenl m a
number of ways, Judges have no duty o assist pro se Hitigants in navigating the justice system,
See Goldschmidt at fn. 39 and cases cited therein. Even if this were not the casc, it wouwld be
overly burdensome to rely on judges {o guide pro se Higants. Allowing a limited scope Tegal
arrangement could reduce capensive and often needless motion practice and unpecessary delay
bv erystallizing and clarifying relevant issues for tmal, thereby assisung unirained individuals
wretigh the complex tegal and procedural aspects of ilgatien and assisting judges in making
wpropriate dereronnations, lherefore, the only lsve o whotlior
ropressrtaticn can be proonded widwout discionng vhe atlomey’s particioation
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Recen! commentary and cthics opintons retlect an emerging wend in suppott of
g,hf_!.‘;:wrat.mgj as one way of providing lnnited scope representation, See Goldschmidt s 1145:
Los Angeles County Bar Ass'n Professional Responsibility and Ethies Comm. Op. 502 (1699
Los Angeles County Bar Ass'n Professional Responsibility and Ethics Comm. Op. 483 {1993y,
State Bar of Arizona Comrm, on the Rules of Professional Couduct Op. 03-06 (2005} {submission
of ghostwritten documents without informing the cowt or tribunal dees not violale various
cthical rales rmplicating candor toward the tribunal because the practice 13 not inherently
misleading to the court or wibunal).

Consistent with these trends, the American Bar Assoclation, in 2007, withdrew its
previous opposition to extensive undisclosed participation of a lawver on behall of « pro se
litigant and 1ssued an epinton stating that “A lawyer may provide legal assistance o litigants
appearing before tribunals "pro se” and help them prepare written submissions without disclosing
or ensuring the disclosure of the nature or extem of such assistance.” ABA Formal Frhics Op.
No. 07-446 (May 5, 20073, Model Rules 3.3¢(b), 4.1(b} and 8.4(c}) collectively prohibit attorneys
from misrepresenting any fact material to a matter in litigation.  In assessing  whether
ghostwriting runs afoul of these provisions, the ABA rcasoncd that the fact of assistunce was not
material to the merits of [Higation, and concluded that there was no prohibition in the Model
Rules agamst undisclosed assistance to pro se litigants, so long as the attorney does not <o so in
a way that otherwise violates rules that apply 1o the lawyer's conduct,

[f lawyers were required lo always identify the provision of limited scope representation
to pro se litigants, there is a sigoificant risk that the lawver would be compelled to asswmune and/or
continue the representation heyond the scope of the agreement. Not only would such a result
undermine the purpose of Rule 1.2, it would force a chient 10 spend more money than he or she is
able to or force the lawyer to work free of charge. Either result would be problematic. Thus,
permitting ghostwriting has the advantage of increasing access to justice on behall of the
unrepresented or inderrepresented.

Moreover. permitting ghostwriting is consistent with practice in other areas of the taw. in
which lawyers drafll docwmnents for their clients’ signamires. such as  prospeciuses,
cotrespondence, offering plans, affidavits and legal notices. without disclosing the lawyer's
authorship.
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ran: afoul of the attomey's duty of candor 1o the court, and contravened the spirtt of Fed R.Civ.P,
L1y Anderson v, Duke Enerey Comp., 2007 WL 4284904, @ *[ n.1 (W.D.N.C. Dec, 4, 2007
(“The practice of ‘shostwriting” by an attorney for a party who otherwise professcs 1o be pio se
is disfavored and considered by many courts 10 be unethical™); Duvan v Carrds, 238 F.3d 1268,
1271-72 (10" Cir. 2001 (ruling that attomeys who “author pleadings and necessarily guide the
course of the litigation with an unscen hand™ provide an unintenwled advantage 1o the pro se
litigant and the failure of an avtorney to acknowledge the giving of wdvice by signing lis name
constifutes 2 nisrepresentation to the coust by both the litigant and attorney), Laremont-Loper v.
Southreustern Tidewater Opportunity. Cenger, 968 F.Supp. 1075, 1077-78 (ED. Va. 1097}
tholding that, while not prohibited by any speeific rule. the practice of ghostwriting “unfairly
explaits the ... mandate that the pleadines of pro se litigants be held to a less stringent standard
than pleadings drafred by lawvers,” as well as “ellectively nullifies the certification
requirements” of Fed. R.Civ.P. Wy Unired States v, Fleven Vehicles, 9656 F. Supp. 361, 367 (E.D.
Pa. 1997) {finding that policy considerations militatc against validating a ghostwriting
arrangement because (13 the arrangement “implicates the lawver’s duty of candor 1o the Court™;
(2) the srrangement interferes with the Court’s ability “to superintend the conduct of counsel and
parties during the litigation™; and (33 it would be “unfair to consirue a pro se litizuni's pleadings
more liberally than the pleadings of a counseled litigant when in reality the pro se litigant has
had the benefit of counsel™); Kicin v HLN. Whitney, Gowdby & Co.. 341 F. Supp. 699, 702
(S.DNY. 1971 (ligant’s statements and papers “strongly suggest that he i enjoying the
assistance of a lawyer or lawyers who have not formally appeared in the case,” a practice that is
“orossiy unfair’” to court and oppoesing counsel and “should not be countenanced™).

One area of concern focuses on the reality that pro se pleadings and submissions are
generally construed liberalty becanse of the lack of legal knowledge and experience possessed by
the litigant. Thercfore, it is argued that having an undisclosed attorney drafiing pleadings behind
the scenes would unfairly give pro se litigants broader latitude under pleading requirements. See,
e.g.. Klein v. Speer Leeds, 309 F. Supp. 341 (S.D.N.Y 1970} (stating that the court should not
have to take cxtra steps to protect pro se littgant’s rights where he has the assistance of an
attornev). See generally Goldschmid! at 1150-31. See also, ABCNY Comm. Prof. & Jud. Ethics,
Formal Op. No. 1987-2 (1987). This argument fails to take into consideration that pleadings
drafted by a lavperson compared to those drafted Dy an attomey are generallv readily
distinguishable. Sce Kiein. 309 F. Supp. at 342 (obscrving about pleadings that “their legal
content and phraseology most strongly suggest that they emanate from a legal mind™} See alan.
Americast Bar Ass'n, Formal Ethics Op, No. 07-446 (2007) (considering that effective assistance
will be evidenmr to a tobunal, and ineffective assistance will offer the pro se litlgant no
advantage;. Therefore, hudges will nof be impelted w provide ghostwritten, compotent pleadings
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Alvo sec It re Hanehon v, Honehan, 8 AD. 3d 712, 714 (3d Dep’t 2004) "The case law makes
z:.]cm“ that ‘[a] Ntigant’s decision o proceed withowt counsel does not confer any greater rights
than those afforded to other Hitigants. ™) (irternal citations omtted), Buf cf, Sloninski v. Westen.
232 A.D.2d 913 (3d Dep’t 19963 (stating that “an inexperienced litigant who chooses (o
represent himself or herself in court does so with a degree of risk involved. A fitigant's decision
to proceed without counsel does not confer any greater rights than those afforded to other
litigants, not Wmay a pio se appearance serve 1o deprive parties in opposition: of their right to a fair
trial.”). This is consistent with judges’ duty of impartiality. Treating pleadings more leniently
doss not make it more likely that a pro se litigant will win, 1t simply makes it more likely thas
the pro se litigant's cause will be heard on the merits, as opposed (o being disnussed at the
oleading stage, Having limited scope assistance of an undisclosed attorney does not necessarily
afford that litigant a substantive advantage, fair or otherwise. over his or her adversary, In tact,
many adversary counsels would readily admit that having counsel mvoelved makes proceedings
easter, more efficient and [airer.

There is also concern regarding the court’s inability to sanction frivolous behavior by
party or counsel. On balance, however. we believe the obverse is true.  Allowing chostwriting
does not relieve the attorney from any of his or her professional and ethical responsibilities. He
or she must still act competendly, diligently. without conflict and with due regard for duties (o the
court as well as to clients. The ghostwriting attorney remains obligated pursuant to ethics rules
and court rules to refrain from promoting or participating in frivolous litigation. In fact. where
the pleadings indicate that they were prepared by an attorncy but do not disclose the identity of
the ghostwriting attorney. the court can use its discretion to compet disclosure of counsel and
order inquiry into the lawyetr’s role in frivelous filings. Moreover, with limited scope
representation, there is a likelihood that fewer frivolous motions or allegations will be presented.

This Comnmittee acknowledges that the Iowa Supreme Court Board of Profcssional Ethies
and Conduct, the New York State Bar Association Comimittee on Professional Ethics and the
New York City Bar Association have written that undisclosed representation impermissibly
misleads the court. See Towa Sup. Ct. Bd. Of Prof’l Ethics and Conduct, Formal Op. 96-31, N.Y.
State Bar Asy’n Comm. On Prof’] Ethics, Op. 613 (1990), N.Y. City Bar Ass’n Comny. On Prof’l
& Judicial Fthics, Formal Op. 1987-2 (1987). Thesc assoctations reasoned, based on then-
existing case law in New York and elsewhere, that undisclosed limited scope reprosentation
pupeu'a{u a mistepresentation because the pre se litigant is nol without the assistance of an
atorney.” However, the cases on which these opinions relied {cases that predated the change in
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New York's ethicul rules) all invelved aclual musrepresentations by (he attorness i question,
apart Irom the undisclosed representation, and, as will be discussed below, are limited to the
facts of the particular cases before those conmittees.

While the arguments against undisclosed hmited scope iegal representation have some
merit, we believe that ghostwriting is not an cthical violation n Hght of the plin language of
New York's newly adopted Rule 1.2(c),

New Yark’s RPC 1.2

New York has recently adopied a pew set of aftorney ethies rules, in particular Rule 1.2
(¢}, that appear to pormit the practice of ghostwriting, The new ethics rules, which went into
effect Aprit 1. 2009, replace New Yorlk’s Code of Professional Responsibitity and are modeled
after the ABA's Model Rules. In contrast to the former Code of Professional Responsibility.
New York's new Rules of Professional Conduct expressly provide that a “lawver may lmit the
scope of the representation it the limitation is reasonable usder the circumstances, the chient
gives informed consent and wherc necessary_notice is provided 1o the tribunal and/or opposing
counsel.” NY Rules of Professional Conduct (RPC) 1.2(¢) (cmphasis added).  Although Rule
1.2(c) docs not cxpressly allow ghostwriting, it does so implicitly, by allowing himited scope
representation and requiring notice only “where necessary.” After all, the Appcilate Divisions
could have stimply proscribed all ghostwriting, but chose not 1o do so.

Therefore, given that ghostwriting is a form of limited scope representation and thay New
York's new rules have taken a less restricted approach to limited scope representation, the
subject 1s ripe Tor reevaluaton.

When Is Disclosure Necessary?

RPC 1.2 requires disclosure of a limited scope representation “where necessary.” It is
esseptial to determine whether “where necessary” as used in the langeage of Rule 1.20(¢) mcans
that an attorney must disclose assistance through ghostwriting in every instance in view of case
law in New York and other jurisdictions that hitherto deemed nondisclosure an jnherent
misrepresentation.

It makes sense that “where necessary™ as used in Rule L2 does no! mean that
disclosure is needed in vvery Circumstance but rather that “necessary” means disclosure must be
wade whete 1ois esseabal, tmperatrve, mdispensable, required. compulsory or obligatory,
Thorefore, booause “recossary’ doos not eearn that disciosure s vequired n every olvenmisance,
we Beliove that disclowere 13 seceary cady in e tolivwimg sicimsiacces wheso mondated by
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order or circumstance mandating disclosure, the attorney must only mdicate that the ghostwritier
document was “preparcd with the assistance of counsel admitted m New York.”

What If There is No Rule or Order Mandating Disclosure?

Notably, there is some concern: that if permined. the Himited representation of a pre e
litigant might become so expansive that the lawyer will he de facio acting as litteation counsel
without over having w appear before the court or having his or her rdentity disclosed to the
adversary.  This is one circumstance where disclosure 1o the court and/or adversary of the
attorney's involvement may very well be necessary because a latlure to disclose could constitute
a misrepreseniation or otherwise violate a rule of professional conduet.

We believe that the limited casc law. which in dicta stated that nondisclosure of
ghostwriting was a misrepresentation, is consistent with this approach. The particufar fucts of
these cases make ovident that the atlorneys whose conduct was at jssue actually perpetuated an
independent  misrepresentation or fraud upon the court, not through their limited scope
representation bul. instead, through their violation and/or circumvention of other cthical rules.
See, e.g., Brandes v. Brandes, 292 AD.2d 129 (2Znd Dept. 2002} (attorney’s deliberate
concealiment of his representation of his ex-wife by hiring another lawyer was a sham whereby
the lawyer participated in a proceeding tn which he had a financial interesty; In re Porter, 2007
WL 2363104, at *3-4 (Bankr. D.N.M. Aug. 13, 2007) ( attorney not licensed 1 the jurisdiction
used ghostwriling te circumvent local court rules); i re Brown, 354 B.R. 535, 541 (Bankr. N.D.
Okla. 2006) {court admonishes attorney who acted as ghostwriter desprie the fact that the
attorney was previously forced to withdraw from the representation because of conflict of
nterest).

Even in the absence of overt misrepresentation, there is risk that courts might deem the
undisclosed and substantial participation of an attorney on behalf of a pro se litigant to be a
mistepresentation. While this Committee is hopeful that New York courts will recognize the
benefits that will flow from the allowance of undisclosed ghostwriling, see discussion supra,
until such a time comes, New York attorneys should eir on the side of caution by ensuring that
notice is given in circumstances where it 15 obvious that the court or opposing counsel is giving
special consideration to an “unrepresented party” as a result of his or her pro se status. It is
precisely those circumstances that have caused much of the controversy surrounding the issue of
ghostwriting, Conversely, if a lawver ix asked marely to revicw a pleading or a letter for a pro e
littgant, and the attorney’s involvement 1s minimal, 1t appears that there 15 no duty to disclose
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is not derived from either the ABA Model Rules of Professional Conduct or the former Code of
Professional Responsibility. Given the lack of clarification from the Appellate Divisions. wiud
New York's prior opinions disfavoring ghostwriting, best practices dictate that antil theve is such
clarification, where the artorney’s participation on behalf of a pro se litigant has been substantial
and the circumstances so warrant, practitioners should ghve notce to the tnbunal andfor to
apposing counsel,

CONCLUSION

We believe that client interests are best served by allowing limited scope representation
when the client requests it. Based on the newly adopied Rules of Protessional Conduct in New
York, we find that notice of limited representation need not be given in every circumstance,
lLiustead, we believe that an attorney need only disclose his or her assistance in drafting pleadings
ur other submissions when required by a court rule, a judge’s rule or order. ot in any other
situation in which an attorney’s ghostwriting would constitute a misrepresentation or would
otherwise vialate a rule of professional conduct. In such circumsiances, absent a more specitic
rule of court, a lawyer should usually be able to fulfill any disclosure obligation with the notation
“Prepared with the assistance of counsel admitted in New York.”



